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The West Regionai Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
o0 New Mental Hospital Cempound, Meghani Nagar,Ahmedabad - 380 016.
(i)  an

ks 0y

S arar®aor B R iR, 1994 B aRT 86 (1) @ aferfer ardrel Wdrehy
Syl 1994 B fear ¢ (1) @ ofwfa el wrf tad— 5 § wx ufE # @l o
g wd Swe wer R e & e afe & 8 wud | uloEt

Ao ot wiRe g Qe wnfde ufa 8e) aile wer 3 BR1 e A iR e nadle e
Sy ania AR 83 db @ ~ngdle @ gl RRER & A d Eifda da gite b WU
N M TECCH | 1| A< ) L B M U | RGN 5 ARd A VYN HH Q@ ddi WUy
1000 /— T Aol Bl SIET Han &) i, eurst @) Wi sl Sl ol wu 5 el Al
ro i G B Tl WY 5000/ — Wi Aor 2nN | oTEl dawpe @ Wi, @l Bl A JNN SnAl
apfe Uy 50 B 2T URIRY ST 3 i WUy 10000/ — W A &R

i) Tt > appeal uncer sub section (1) of Sectlion 86 of ine Finance Act 1994 to the Appellate
‘roural Shall be filzd in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Sarvice Tex Ruies 10040 and Shall be accompany ed by a copy of the order appealed
yoinst {000 of whicl shall be certified copy) and should be accompanied by afees-of Rs.
00 whe e tha amon i of service tax & interest demanded & penai./ tavied, dFRs5 Lakhs, of
s Rs 6900/- wiers bz amount of service tax & interest demandad &’pérjéﬂy-—lehéd'?s is
rove than five iakh's but not exceeding Rs. Fifty Lakis, Rs.10,000/- w[iére’ the amotn)i;:c"if
carvice tay & interest demanded & penalty levied is more than fifty Lakhs rkgﬁaé‘s, in the fq"r_hjg;o.f
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crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1944, shati be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of which shall
be = sertified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner ol
Superintendent of Central Excise & Service Tax (CIQ) to apply to the Appellate Tr’bunal.
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2 One copy of application or O | O. as the case may be, and the order of the adjudication

authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-l i tenns of
the Court Fee Act, 1975, as amended.
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3 Attention is also invited to the rules covering these and other related matters contained in the
Customs. Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT. it is mandatory to pre c.2posit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 355
of the Central Excise Act, 1944 which is alse made applicable to Service Tax unci section 83.of the
Finance Act_ 1994 provided the amount of pre-deposit payable would be subject o ceiling of Rs. len
Crores, i

Under Central Excise and Service Tax, “Duty demanded” shall include:

(1) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.

< Provided further that the provisicns of this Section shall not apply to the stay apphcation
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lie befcre the tribucal on

payment of 10% of the duty demanded where duty or duty and penalty are in_dispriie,.or
penalty, where penaity alone is in dispute. S i By
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ORDER-IN-APPEAL

M/s ~ Nirma University, Sarkhej-Gandhinagar Highway, Ahmedabad
(hereinafter referred to as ‘the appellant’) has filed the present abpeal
against Order-in-original No. Div-VII/North/106/Refund/NIRMA/17-18 dated
12/07/2018 (hereinafter referred to as ‘the impugned order’) passed by Dy.
‘Commissioner, CGST, Division-VII, Ahmedabad-North (hereinafter referred
to as ‘the adjudicating authority’).
2. The appellant had filed a Refund claim on 13/04/2016 for an amount
of Rs.9,66,775/- [Rs.5,06,533/- for F.Y. 2014-15 and Rs.4,60,242/- for
F.Y. 2015-16] under Section 11B of the Central Excise Act, 1944 (hereinafter
CEA, 1944) made applicable to Service Tax matters vide Section 83 of the
Finance Act, 1994, on the ground that they had wrongly paid/ deposited
. Service Tax amount of Rs.9,66,775/- on Online Information & Database
Access service & Ketrieval service under reverse charge mechanism as .
recciver of service. A Show Cause Notice F.No.01/04-11/Refund/Nirma/16-
17 dated 20/07/2016 {hereinafter referred to as ‘the SCN’) was issued to the
appellant proposing to reject the refund claim on the grounds of limitation
applicable te the amount of Rs.5,06,533/- for R.Y. 2014-15 as the refund
claim was fitled on 13/04/2016 and on the grounds of unjust enrichment on
the entire amount in terms of Section 12B of CEA, 1944 made applicable to
Service Tax matter vide Section 83 of the Finance Act, 1994 on the
presumption that the incidence of duty was passed on to the buyer.
8 While deciding the SCN, the adjudicating authority i.e. the Asstt.
Commissioner of Service Tax, Division-I, Ahmedabad, vide the originai order
No, SD-G1/Refund/ 20/AC /Nirma/16-17 dtd. 23.09.2016,- relied on the
. observation of pre-audit by holding that the said observation cannct be
misplaced and the refund claim is liable to be rejected on the ground of
unjust enrichment. Based on these findings, the adjudicating authority
reiected the entire refund claim of Rs.9,65,775/- on the ground of unjust
enrichment. Being aggrieved by the order dtd. 23.09.2016, the appellant
filed an @ppeal before the Commissioner (Appeals). After considering the
appeal and case recerds/documents available, the Commissioner (Appeals)
allowed the appeal by way of remand for re-adjudication with following
observaticns in para 8 of the OIA No. AHM-EXCUS-002-APP-102-17-18 dtd.
25.09.2017 and I auote the relevant part for ease of understanding the
directions to be fcllowed by the adjudicating authority:

I fing that the veracity of U?rsc)’gﬂn\ is required to be verified

and eslablished by suumzy"offar,t!sv and  figures at the

jurisational Range / Division\ level todascerlain that the
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amount covered under the refund amount has beern

actuaily credited in to the said accounts of the students

concerned to be refunded and that such amounts were .

actually refunded to any students who had ccmpleted their
courses with the university. Therefore, the appeal is allowed by
way of remand to the original authority to get the facts verified
and give a reasoned order clearly commenting on the evidences
produced by the appellant and then arrive at a decision as to
whether. the incidence of the amount claimed under the
impugned refund has been passed on to the student or whether
such incidence has been refunded / credited to the accounts of
the students for refunding on completion of the courses.”
(emphasis supplied)

On remand proceedings, the adjudicating autherity, vide the impugned

“order, has rejected the refund claim and hence this appeal.

4. -Aggrieved by the impugned order, the appellant has filed the instant s .

apneal, inter alia, on the following grounds:

a) The findings of t‘he.adjudicating authority that the submission made by
the appellant in their reply to the show cause notice and their ictter
dated 03.07.2018 are contradictory are not correct;

b) That the accounting standards and the principals of accounting entries
have not beeﬁ properly appreciated by the adjudicating authori'ty and
that the entire amount of the refund claim does not pertain to the
students’ fee;

c) That they immediately credited such amount to the books and reading
materials account maintained which is an advance account for Rs.
8,65,566/- and also prepared the list of students whom the amount .
belongs to and for the same amount the appellant have shown
receivable account;

d) That the adjustments made through credit notes/ journal entri‘es is
well recognized under the Finance Act in as much as urider Rule & (3)
of the Service Tax Rules, 1994 as the refund through credit
note/journal entries has been specifically recognized and permitted;

e) That the amount of service tax paid amounting to Rs. 1,01,209/-
towards library and periodicals is an expense account and is to be
borne by the appellant and is not to be refunded to the students;

f) That they rely on the case laws of M/s Shiva Electricals -2007 (7)
S.T.R. 35 (Tri.), M/s ,ﬁ_ermo\Ht’at Tracers-2001 (132) E.L.T. 455
(Cestat), M/s Mocses{_zijwflastyﬁjv”‘" ~2012 (031) STR- 0650 (Guj.),

-
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M/s Edelweiss Securities Ltd. -2016-TIOL-CESTAT-MUM., 2013 (032)

STR 0630 (Tri.-Ahmd.) in the case of Eastern Shipping Agency.
5. Personal hearing was held on 11.10.2018 in which Shri Vikram Singh
Jhala, authorized representative appeared and reiterated the grounds of
appeal. '
6. I have carefully gone through the impugned order and the grounds
presented in the appeal filed by the appellant. The appellant has explained
that at the time of admission they received the fees towards Books &
Periodicals Material expenses from the students as advance and during the
tenure of study the appellant makes payments for such’'expenses out of this

advance and at the end of the course, balance, if any, in the books of the

‘appellant is refunded to the students. The appellant has explained that

Books and Periodicals Material account is to be considered as running
account of the students with the appellant for specific purpose of making
expenses related te Books and Pericdicals. The appellant has further claimed
that as soon as they realized that the payment of Service Tax had been
made mistakenly, they have immediately credited such amount to the Books
and Reading Material and Periodical accounts even before filing the refund
ciaim and at the time of creation of liability to pay students, the appellant
had also @it the samc time prepared the list of students to whom the amount
belonged and was liable to be refunded. The appellant has produced copies
of the journal vouchers in support of their claim that the incidence of the
mistaken Service Tax was not passed on to the students. I find that the
appeliant is an educational institution and is not a commercial institute. I
also observe that the veracity of this claim has also been verified and
established as is evident from the para 13 and 14 of the impugned order. I
find that the adjudicating authority has recorded that as per verification

report submitted by the jurisdictional Range / Division vide their letter dtd.

06.07.2018, the submissions made by the appellants have been got verified.

I therefore hold that the ends of the justice would be met if this case is

. remanded to the adjudicating authority for the only purpdse that in the

event of the appeliant submitting the evidence that the money involved in
the refund claim has actually been refunded to the concerned students and -
not merely credited in the accounts as claimed by the appellaiit, the refund
clawvi shall be sanclioned without any furthei delay: In view of these
findings, the appeal is allowed by way of remand and the impugned order is
set aside.
9 The: appeal fitac

terms.
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By R.P.A.D.

By R.P.A.D.
To

M/s Nirma University,

Sarkhej—Gandhinagar Highway,

Aninedabad-382 461.

Copy to: ;

The Chief Commissioner of C.G.S.T., Ahmedabad.

The Commissioner of C.G.S.T., Ahmedabad (North).

The Additional Commissioner, C.G.5.T (System), Ahmedabad (Ncrth).
The A.C / D.C., C.G.S.T Division: VII, Ahmedabad (North).
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